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COURT CLARIFIES NOTICE REQUIREMENTS 
FOR 20-DAY PRELIMINARY NOTICE 

By Darryl J. Horowitt 
 

It has long been a requirement that any 
subcontractor or material supplier seeking to 
enforce a mechanic’s lien must first file a 20-
day preliminary notice.  The requirement existed 
before the California legislature revised laws 
relating to mechanic’s liens and stop notices in 
2012, and similar requirements exist after 2012. 

Both before and after the rule changes 
occurred, a 20-day preliminary notice could be 
served by certified mail, return receipt 
requested.  Prior to 2012, however, the lien 
claimant was also required to prove the actual 
receipt of the notice by a proof of service 
affidavit that was accompanied either by the 
signed return receipt, a photocopy of the record 
of delivery, or, if the envelope was not 
delivered, the returned envelope itself.  (Civil 
Code ' 3097(f).) 

In Hub Construction Specialties, Inc. v. 
Esperanza Charities, Inc. (2016) ____ 
Cal.App.4th ____, February 10, 2016 DJDAR 
1395, the plaintiff (the subcontractor) sought to 
enforce a mechanic’s lien.  It served a 20-day 
preliminary notice, which the defendant 
acknowledged receiving.  The plaintiff did not, 

however, have a copy of the actual return 
receipt or a photocopy of the record of 
delivery and receipt maintained by the post 
office.  The plaintiff did, nevertheless, have 
the record from the post office 
acknowledging the delivery that was 
maintained in electronic format. 

The defendant defended on the basis that 
the plaintiff was unable to comply with the 
proof of delivery requirement set forth in 
Civil Code ' 3097(f), contending that the 
notice requirements of the mechanic’s lien 
law required strict compliance.  The parties 
agreed to the facts to submit to the court on 
the one issue as to whether or not the notice 
was properly given.  The court found that 
strict compliance was required and 
dismissed the action.   

The plaintiff appealed and the court 
reversed, holding that while the notice 
requirements of the mechanic’s lien law 
generally required strict compliance, the 
mechanic’s lien law itself was remedial 
legislation that was to be liberally construed.  
The court then focused on the fact that the 
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defendants all acknowledged the actual receipt 
of the preliminary notice, finding that the 
plaintiff did strictly comply with the notice 
requirements.   

The court determined that the issue was not one 
of notice but one of proof, which the court found 
did not require strict compliance but substantial 
compliance.  The court, in addition to reversing 
the order releasing the property from the lien, 
vacated that order and entered a new order for 
foreclosure of the mechanic’s lien, with the 
plaintiff to recover costs on appeal. 

The holding in this case is somewhat limited to 
notices that were served prior to July 1, 2012.  
After that date, the proof requirements are more 
relaxed and permit proof by providing a certified 
mailer manifest from the post office that shows 
actual delivery. 

Although this case has limited applicability, it 
reminds all mechanic’s lien claimants to 
carefully review their 20-day preliminary notices 
before they are sent to make sure that they are 
properly completed and, more importantly, that 
the notices are properly served.  After all, the 
failure to properly serve the notice can doom 
any subsequent mechanic’s lien enforcement 
action. 

 

This article was written by 
Darryl J. Horowitt, the 
managing partner of Coleman 
& Horowitt, LLP.  Darryl  
practices in the litigation 
department of the firm where 
he represents clients in 
complex business, 
construction, banking and real 
estate litigation, consumer 
finance litigation, commercial 

collections, professional liability defense, insurance 
coverage, and alternative dispute resolution.  He was 
named one of the Top 100 California litigators by the 
American Society of Legal Advocates (an invitation-
only association of the top lawyers) and a Top 100 
Northern California lawyer by Super Lawyers®, 
where he has been listed as a Northern California 
Super Lawyer® from 2007 through 2015.  He holds 
an AV®-Preeminent rating from Martindale Hubbell,  
and is a Premier 100 Trial Lawyer (American 
Academy of Trial Lawyers) and a Fellow of the Trial 
Lawyer Honorary Society (Litigation Counsel of 
America). He is a member of the Fresno County Bar 

Association, American Bar Association, 
Association of Business Trial Lawyers, California 
Creditors Bar Association, and NARCA.  If you 
have any questions regarding the subject of this 
article, please contact Mr. Horowitt at (559) 248-
4820/(800) 891-8362, or by e-mail at 
dhorowitt@ch-law.com. 
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CONSTRUCTION LITIGATION PRACTICE GROUP  

 
The Construction Litigation Practice Group assists clients in a wide variety of construction disputes, from 
simple breach of contract matters to mechanic’s lien, stop notice and bond claims, bid disputes, and 
construction defect matters, including mold claims.  Our experience also extends to the preparation of 
documentation relating to construction projects.  Members of the group are: 

 
Darryl J. Horowitt - Litigation 
E-Mail: dhorowitt@ch-law.com         Ext. 111 
 
Sheryl D. Noel – Litigation and Transactions 
E-Mail: snoel@ch-law.com               Ext. 140 
 
Laurence Y. Wong – Litigation 
E-Mail: lwong@ch-law.com              Ext. 201 
 
C. Fredrick Meine III – Litigation 
E-Mail: fmeine@ch-law.com            Ext. 134 
 
Matthew R. Nutting – Litigation 
E-Mail: mnutting@ch-law.com          Ext. 147 
 

 
 

Coleman & Horowitt, LLP provides legal counsel to the business community in the areas of business, 
commercial, and real estate litigation and transactions, construction litigation, appeals, professional 
liability defense, casualty insurance defense, insurance coverage, tax, probate, and estate planning.  
This newsletter is intended to provide the reader with general information regarding current legal 
issues.  It is not to be construed as specific legal advice or as a substitute for the need to seek 
competent legal advice on specific legal matters.  This publication is not meant to serve as a 
solicitation of business.  To the extent that this may be considered as advertising, then it is herewith 
identified as such. 
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