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WHEN TO RECORD MECHANIC’S LIENS
By Darryl J. Horowitt

ost contractors know that the

I\/I mechanic’s lien is one of the best

remedies available to the

contractor, laborer, and supplier because it allows

for the foreclosure of real property if payment is

not made for construction work and/or materials

supplied to the project. What many contractors

may be unsure of is on which projects a lien
should be recorded.

Our answer is simple. A lien should be
recorded on every project on which payment is
not made within the statutory time frame. That
means, first and foremost, that unless your
contract is directly with the owner, you should
serve a 20-day preliminary notice as required
under Civil Code 8§ 3114 within 20 days of the
date you first provide goods or services.
Then, assuming you served a 20-day preliminary
notice, you should record a mechanic’s lien within
30 days after notice of completion or notice of
cessation is recorded, or within 90 days after
work has stopped on the project and there is no
notice of completion or notice of cessation
recorded. Thistime is extended by 30 days if you
are the prime contractor or your contract is
directly with the owner.

The service of the 20-day preliminary
notice is also a prerequisite for most contractors
and material suppliers to preserve their right to
serve a stop notice. It is also helpful in bond
claims.

You may ask, what if the owner or
contractor (if you are a subcontractor or material

supplier) promises payment and your time is
running out on recording a mechanic’s lien? The
answer is still the same. Unfortunately, many
owners and contractors know that hope springs
eternal in the mind of the subcontractor or
material supplier and thus they may hold off on
recording a mechanic’s lien if promises are given
that payment will be timely made. They know
that, even if the promises are false, the time limit
for recording a mechanic’s lien is statutory and
the failure to file within that time, even if you are
fraudulently induced to withhold recording a
mechanic’s lien, will preclude the mechanic’s lien
from being enforceable because it was not timely
recorded. Contractors face the same problems
from owners and/or owner builders who make
false promises to pay.

You may ask, is the answer the same if
the person promising to pay is a close friend or
family member? Yes. You should record a
mechanic’s lien on every project if you want to
assure that you will be paid. If, however, you are
willing to write off the debt, you need not worry
abouttimely recording a mechanic’s lien, in which
case you would be left with suing the owner
and/or general contractor (depending on the
circumstances) instead of having the additional
remedy of forcing the sale of the real property by
a foreclosure of mechanic’s lien action.

Remember also: Once you record the lien,
you have only 90 days to file a lawsuit to
foreclose on the lien. If you do not receive timely
payment after the lien is recorded (i.e., within 75
days or so), you should consider filing a lawsuit to




foreclose on the lien. If you fail to file your
lawsuit within 90 days after the lien is
recorded, your right to do so will be barred.
Time is therefore of the essence.

The moral of this story is simple: Even
when promises are made, take a belt-and-
suspenders approach. If the owner wants to
avoid having a foreclosure action, they will have
90 days to pay, in which case the mechanic’s lien
will be released. Similarly, if they do not intend to
pay, you will preserve your right to foreclose on
the lien, provided, of course, that you file suit to
enforce the mechanic’s lien within 90 days after
it is recorded.

This article was prepared by Darryl J.

Horowitt, a litigation partner at Coleman &
Horowitt, LLP, emphasizing business,
construction, real estate and banking litigation,
commercial collections, casualty insurance
defense, insurance coverage, and alternative
dispute resolution. He is a member of the Fresno
County Bar Association (Chair: Construction Law
Section), the American Bar Association,
Association of Business Trial Lawyers (President;
Board Member), Federal Bar Association,
Commercial Law League of America, and
California Creditor's Bar Association (Founder,
Treasurer). If you have any questions regarding
the subject of this article, please contact
Mr. Horowitt at (559) 248-4820 or by e-mail at
“dhorowitt@ch-law.com.”
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