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COURT CONFIRMS KNOWLEDGE OF UNLICENSED STATUS
DOES NOT BAR CLAIM FOR RECOVERY
By Darryl J. Horowitt

Alert we reported to you on White v.

Cridlebaugh (2009) 178 Cal.App.4th
506, in which the court confirmed that an
unlicensed contractor could be sued for recovery
of funds, even though the owner had received a
benefit from the work performed by the
unlicensed contractor. In that case, the owner
was unaware that the contractor was unlicensed
until after the work was performed.

In a previous edition of Construction

After the decision in White, a question
existed as to whether or not an owner could sue
an unlicensed contractor for recovery of monies
paid if the owner knew that the contractor was
unlicensed.  That question was answered
recently in Alatriste v. Cesar’s Exterior Designs
Inc., 2010 DJDAR 5125.

In Alatriste, the plaintiff hired Cesar’'s
Exterior Designs Inc. to provide landscaping
services. At the time the contract was entered
into, Alatriste was informed by the owner of
Cesar's that they were in the process of obtaining
their contractor’s license. The owner thus knew
that at the time the contract was entered into,
Cesar'’s did not possess a contractor’s license,
though Cesar’s ultimately obtained its license
while work was progressing on the project.

A dispute arose between the parties and
Cesar's was terminated. Alatriste then sued,
seeking to recover the monies paid to Cesar’s
under Business & Professions Code § 7031(b).
Alatriste filed a motion for summary judgment,

which was opposed by Cesar's on various
grounds including: (1) That a portion of plaintiff's
payment was for work while Cesar's was
licensed; and (2) that a portion of the payment
made to Cesar’s was for materials rather than
labor and services. The trial court nevertheless
granted the motion for summary judgment in
favor of Alatriste.

Cesar's appealed. The court evaluated
each of the arguments previously raised by
Cesar’s in opposition to the summary judgment
and rejected each of them, affirming the granting
of the motion for summary judgment.

The appellate court determined that the
legislative history of Business & Professions
Code § 7031 confirms that knowledge of a
contractor’s unlicensed status is not a bar to a
recovery action. The court also rejected the
notion that because Cesar’s was licensed during
a certain period of time, it is entitled to retain
some of the funds. The court found that 8 7031
requires a contractor to be licensed at all times,
not just a portion of the time.

The court similarly rejected the notion that
because Cesar’s was paid in part for materials
rather than for labor, it should receive payment
for the materials. In doing so, the court cited
White v. Cridlebaugh, supra, which specifically
evaluated and rejected this argument.

Alatriste makes clear that the court will
have little sympathy for unlicensed contractors.




It is thus imperative that if you are a contractor,
you take care that your license is maintained from
the time you sign the contract until the work is
completed. Similarly, if you are a general
contractor or owner that hires contractors or sub-
contractors, it is important to evaluate the party
you seek to hire. Make sure that the
contractor/subcontractor is licensed and, if not, do
not hire them. If, however, an unlicensed
contractor is inadvertently hired, it is now clear
that you may maintain an action against the
unlicensed contractor for recovery of any monies
paid.

This article was prepared by Darryl J.

Horowitt, a litigation partner at Coleman &
Horowitt, LLP, emphasizing complex business,
construction and real estate litigation, commercial
collections, casualty insurance defense,
insurance coverage, and alternative dispute
resolution. He is a member of the Fresno County
Bar Association, Los Angeles County Bar
Association, American Bar Association,
Association of Business Trial Lawyers, California
Creditors Bar Association, NARCA, and the
Commercial Law League of America. If you have
any questions regarding the subject of this article,
please contact Mr. Horowitt at (559) 248-
4820/(800) 891-8362, or by e-mail at
dhorowitt@ch-law.com.
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